
AGENDA ITEM EXECUTIVE SUMMARY Agenda Item Number: 5a 

Title: 
Recommendation to approve a Sales Tax Sharing Economic 
Incentive Agreement between City of St. Charles and Semersky 
Enterprises, Inc. (Audi-Exchange St. Charles) 

Presenter: Rita Tungare, Director of Community and Economic Development 
Meeting: Government Operations Committee Date:  September 8, 2020 

Proposed Cost:  $2,616,000 (total incentive proposal) Not Budgeted:     ☒ 
Executive Summary (if not budgeted please explain): 
Semersky Enterprises, Inc. (SEI), which owns and operates the Audi Exchange and Porsche Exchange 
in Highland Park and the Chevrolet Exchange in Lake Bluff, IL, is proposing to develop a 25,600+ sq. 
foot Audi Dealership and Service Facility on the 3.38 acre site located at 235 N Randall Road in St. 
Charles. 
On June 30, 2020 Semersky Enterprises submitted a Financial Assistance Application for the proposed 
development of the Audi Dealership. The Financial Assistance Application details a request seeking an 
incentive agreement between the City and SEI to share the sales tax revenue generated from the 
property to cover the extraordinary development costs associated with the project, including the 
extension of Woodward Drive and the installation of a traffic signal on Randall Road, remediation of 
unsuitable soils, and improvements to the electric infrastructure. 
Under the City’s Economic Incentive Policy this project is considered Business Development –
Attraction, which is eligible for financial assistance. The policy requires that two (2) of the financial 
assistance incentive criteria must be met in order for an incentive request to be considered. Based on 
the materials submitted, the incentive request satisfies six (6) of the criteria, including: business 
attraction, enhanced economic vitality, presence of extraordinary development costs, job creation, 
enhanced streetscape and pedestrian experience, and public infrastructure improvements. 
The project is currently advancing through the City’s building permit review process: revised plans for 
the on-site improvements were submitted on August 18, 2020 and are currently under review by the 
City. 
The Kane County Department of Transportation review of the Randall Road signalized Intersection 
improvements is still under review. At this time, it is not clear whether SEI will be able to begin 
roadway work yet this season, or if it will start in Spring 2021. The construction of the on-site 
improvements (the dealership and service facility) will commence this fall, regardless of KDOT’s 
approval timeline for the off-site improvements; however, the off-site roadway improvements must be 
complete prior to the opening of the dealership. 
Proposed Sales Tax Incentive Terms: 
The details of the requested incentive agreement are as follows: 

• Total incentive requested - $2,616,000 (Maximum Payment)
• Term - 15 years
• Sales Tax Sharing Split – 75/25

o The incentive shall be paid through sales tax reimbursement where the dealership shall
be rebated 75% of the sales tax generated by the dealership and the remaining 25% shall
be retained by the City. The applicable sales tax rate is 1% of titled vehicle sales and 2%
of parts sold.



o The applicant shall receive this share of quarterly sales tax until the applicant receives
the total requested funds ($2,616,000) OR the agreement reaches the 15-year term limit.

• Extraordinary development costs which are considering eligible expenses for this incentive and
are subject to being paid back through reimbursed sales tax:

o $251,000 - Remediation of Unsuitable Soils
o $2,065,000 - Woodward Drive extension and Randall/Woodward intersection

Improvements, including traffic signals and storm sewer improvements
o $300,000 - Electric Infrastructure

• In the event that the actual documented costs prove to be less than the Maximum Payment
($2.616M), the City is under no obligation to reimburse the full Maximum Payment for the
Eligible Expenses and, in the event the actual documented costs prove to exceed the Maximum
Payment for the eligible expenses, such costs shall be solely at the developer’s expense.

It is also important to note that this project triggers a condition in an Intergovernmental Agreement 
between Kane County and the City, that requires the City to contribute $1.47M to the County for off-
site Randall Road improvements (Randall Road Project Contribution) to be paid back in three 
payments. The drafted incentive agreement includes a clawback provision to ensure the City is repaid 
this $1.47M should the dealership close or relocate outside of St. Charles. The payment schedule to the 
county is detailed below: 

(1) $490,000 within one (1) year of the issuance of the permit for the construction of an intersection
at Access Point E (Woodward and Randall Rd);

(2) $490,000 within one (1) year after the opening to the public of the intersection at Access Point
E, and;

(3) $490,000 within three (3) years of the opening of the intersection at Access Point E to the
public

Attachments: 
1. Draft Economic Incentive Agreement
2. Abbreviated Incentive Application

Recommendation/Suggested Action (briefly explain): 
Recommendation to approve a Sales Tax Sharing Economic Incentive Agreement between City of St. 
Charles and Semersky Enterprises, Inc. (Audi-Exchange St. Charles) 
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SALES TAX REVENUE SHARING AGREEMENT 

 

 THIS SALES TAX REVENUE SHARING AGREEMENT (the “Agreement”) is 

entered into on this _____ day of __________, 2020, by and between the City of St. Charles, 

Kane and DuPage Counties, Illinois, an Illinois municipal corporation (hereinafter referred to as 

the “City”), and Semersky Enterprises, Inc., an Illinois corporation (hereinafter referred to as the 

“Company”).  The Company and the City are hereinafter individually sometimes referred to as a 

“Party” and collectively as the “Parties”. 

W I T N E S S E T H: 

 WHEREAS, the City has a population of more than 25,000 persons, and is a home rule 

unit of government pursuant to Article VII, Section 6(a) of the 1970 Constitution of the State of 

Illinois; and 

 WHEREAS, the City, pursuant to Section 10 of Article VII of the Constitution of the State 

of Illinois, is authorized to contract or otherwise associate with individuals in any manner not 

prohibited by law or by ordinance; and 

WHEREAS, the City, pursuant to 65 ILCS 5/8-1-2.5 is authorized to appropriate and 

expend funds for economic development purposes, including, without limitation, the making of 

grants to any other governmental entity or commercial enterprise that are deemed necessary or 

desirable for the promotion of economic development within the municipality; and 

WHEREAS, the City, pursuant to 65 ILCS 5/8-11-20 is authorized to enter into economic 

incentive agreements relating to the development or redevelopment of land within its corporate 

limits and may agree to share or rebate a portion of the retailer’s occupation taxes received by the 

municipality that are generated by the development or redevelopment over a finite period of time; 

and 
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WHEREAS, the Company owns an auto dealership which will be located at 235 N Randall 

Road in the City of St. Charles, such property is legally described on Exhibit A, attached hereto 

and made a part hereof (the “Property”); and 

WHEREAS, the Company intends to construct a new 25,000+ square foot Audi dealership 

and service facility in which to operate its business of automobile sales and servicing 

(“Dealership”), as well as certain off-site public improvements, including but not limited to the 

extension of the Woodward Drive right-of-way from Randall Road to the easterly terminus of the 

existing Woodward Drive, generally at the west property line of the Property, and the signalization 

at, Randall Road and Woodward Drive, as well as any Randall Road right-of-way improvements 

(“Off-Site Public Improvements”), as collectively described in more detail on Exhibit B, attached 

hereto and incorporated herein (the “Project”); and 

 WHEREAS, pursuant to the 65 ILCS 5/8-11-20, the City Council of the City has made 

the following findings with respect to the Project: 

A. The Project is expected to create or retain job opportunities within the City. 

B. The Project will serve to further the development of adjacent areas. 

C. Without this Agreement, the Project would not be possible. 

D. The Company meets high standards of creditworthiness and financial strength, as 

demonstrated by a letter from a financial institution having assets of $10,000,000 

or more which attests to the financial strength of the Company. 

E. The Project will strengthen the commercial sector of the City. 

F. The Project will enhance the tax base of the City. 

G. This Agreement is made in the best interest of the City. 

 NOW, THEREFORE, in consideration of the foregoing recitals and the mutual promises 

hereinafter contained, the adequacy and sufficiency of which the parties hereto stipulate, the City 

and the Company agree as follows: 

Section 1. Incorporation of Recitals.  The recitals set forth hereinabove are 

incorporated herein by reference as substantive provisions of this Agreement. 
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 Section 2. Approval of Plans; Construction of Improvements.  It is hereby 

acknowledged that the Company has submitted to the City, as of the date of this Agreement, 

complete building plans, engineering plans and construction documents to the City for review and 

approval in such form and detail as the City customarily requires.  The Company shall submit to 

the City complete plans and engineering plans for the required Woodward Drive right-of-way 

extension and to the Kane County Department of Transportation (“KDOT”) complete design and 

plans and all required security for completion, in such form and detail as required by the City and 

KDOT, for review and approval and shall, upon issuance of such permits, diligently pursue 

commencement and completion of construction of the Off-Site Public Improvements, all of which 

shall be completed prior to opening of the Dealership for business.   

 If the conditions set forth in this Section 2 are not met on or before December 31, 2021, the 

City shall have the option to terminate this Agreement. 

 Section 3. Definitions.   

For purposes of this Agreement, the capitalized terms shall have the following meanings: 

"Department" - means the Illinois Department of Revenue. 

“Eligible Expenses” – means the components of the Project related to the required road 

improvements, stormwater storage improvements, traffic signal installation, electric infrastructure, 

and soil remediation, the details and cost of which are further defined and provided for in Exhibit C, 

attached hereto and made a part hereof.  

 

 “Maximum Payment” - means the amount not to exceed $2,616,000.00, as provided for in 

this Agreement. 

 

“Randall Road Project Contribution” – means the amount of $1,470,000.00 to be paid by 

the City to the County of Kane (“County”) pursuant to that certain Intergovernmental Agreement by 

and between the City and the County, required as a result of the development of the Project, including 

but not limited to the construction of the Off-Site Public Improvements. 

 

 “Sales Tax(es)” - means any and all of those taxes imposed by the State of Illinois pursuant 

to the Use Tax Act, the Service Use Tax Act, the Service Occupation Tax Act and the Retailer's 

Occupation Tax Act, each as supplemented and amended from time to time, or any substitute taxes 
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therefor as provided by the State of Illinois in the future.  The term Sales Tax(es) shall also include 

the Home Rule Municipal Retailers' Occupation Tax and the Home Rule Municipal Service 

Occupation Tax imposed by the City pursuant to Chapter 3.36 of the City Code, for the sale of any 

item of tangible personal property not titled or registered with an agency of the State of Illinois. or 

any other municipal use, retail or service occupation tax imposed by the City, except as provided by 

Section 6(e) hereof The amount of Sales Taxes distributed to the City by the Department is hereinafter 

referred to as the “City's Share”. 

 

 “Sales Tax Commencement Date” – means the first day of the next calendar month after the 

Company opens for business on the Property.  If the Company opens on the first day of the month, 

said month shall be considered the first month of the Sales Tax Participation Period. 

 

 “Sales Tax Distribution(s)” - means the distribution of Sales Taxes pursuant to the terms of 

this Agreement. 

 

 “Sales Tax Participation Period” - means the period of fifteen (15) Sales Tax Years 

beginning on the Sales Tax Commencement Date. 

 

 “Sales Tax Year(s)” - means the twelve (12) consecutive month period starting on the Sales 

Tax Commencement Date and ending twelve (12) months later, and each consecutive succeeding 

twelve (12) month period thereafter. 

 

 Section 4. Sales Tax Distributions.  Provided the Company shall comply with, and 

continue to be in compliance with, the provisions of this Agreement, subject to the expiration of any 

cure period as provided in Section 13 hereof, the City shall make Sales Tax Distributions as follows:  

a. Seventy-five percent (75%) of the City’s Share of the Sales Tax shall be distributed 

to the Company (“Company Share”); and 

 

b. The remainder of the sales tax (25%) of the City’s Share of the Sales Tax shall be 

retained by the City and paid into the City’s General Fund (“City’s Retained 

Share”). 

 

 Notwithstanding the foregoing, the total amount of the Company Share of Sales Tax 

Distributions paid to the Company during the Sales Tax Participation Period, shall be the lesser of (i) 

the actual amount of City-approved documented costs of the Eligible Expenses and (ii) the Maximum 

Payment. Within thirty (30) days after the issuance of a certificate of occupancy for the Dealership 

and acceptance of completion of the Off-Site Public Improvements, the Company shall provide 

the City with all documentation the City reasonably requires, including but not limited to invoices, 
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sworn statements, pay requests and lien waivers, detailing the actual Eligible Expenses incurred 

by the Company for the Project.  Within thirty (30) days after receipt by the City, the City and the 

Company shall mutually agree on the actual Eligible Expense reimbursement under this 

Agreement.  In the event that the actual documented costs prove to be less than the Maximum 

Payment, the City is under no obligation to reimburse the full Maximum Payment for the Eligible 

Expenses and, in the event the actual documented costs prove to exceed the Maximum Payment 

for the Eligible Expenses, such costs shall be solely at the Company’s expense. 

 For each Sales Tax Year during the Sales Tax Participation Period, the City shall make 

quarterly Sales Tax Distributions.  The City shall compute the Sales Tax Distribution originating from 

taxable sales activities on the Project for each quarterly period on a calendar year basis (March 31, 

June 30, September 30 and December 31) and make the Sales Tax Distribution in accordance with 

the formula set forth above.  The City shall make the Sales Tax Distribution within thirty (30) days 

of receipt of the Sales Tax Information from the Illinois Department of Revenue for the applicable 

quarterly period, and each Sales Tax Distribution shall be accompanied by an affidavit from the City's 

Director of Finance setting forth the determination of such Sales Tax Distribution.  The affidavit from 

the City shall include the Sales Tax Distribution received by quarter for the reporting period as well 

as a breakdown, itemizing the distribution provided for and as detailed in Section 4 (b).  Provided, 

however, in no event shall the City make any Sales Tax Distribution until the City shall actually 

receive payment of Sales Tax revenue from the Department.      

 If the payment due date does not fall on a business day, payment shall be made on the next 

following business day.  If, for any reason, the Department fails to distribute all of the Sales Taxes 

due to the City that are attributable to the Property for an applicable period, then the City shall make 

the Sales Tax Distribution (calculated pursuant to the formula set forth above) based upon the amount 
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actually received by the City from the Department attributable to the Property.  Upon receipt of any 

additional Sales Taxes attributable to the Property for such period, the City shall make an additional 

distribution within thirty (30) days of receipt of such additional Sales Taxes from the Department.   

 Section 5. Limitations on Distributions.  The Sales Tax Distributions set forth herein 

shall be subject to the following additional terms and conditions: 

(a) Such Sales Tax Distributions shall be payable solely from Sales Taxes actually received 

(whether by check or electronic transfer) by the City from the Department and originating 

from the taxable sales activities on the Property, and the City shall not be obligated to pay any 

Sales Tax Distributions identified herein from any other fund or source.  

(b) The City shall not be required to affect any Sales Tax Distributions from any Sales Taxes 

generated after expiration of the Sales Tax Participation Period.  The foregoing, however, 

shall not relieve the City from effecting Sales Tax Distributions from Sales Taxes paid after 

expiration of the Sales Tax Participation Period, subject to the limitations of this 

Agreement, to the extent that such Sales Taxes were generated during the Sales Tax 

Participation Period. 

(c)  If at any time during the term of this Agreement, the Company (i) relocates or otherwise 

transfers its Dealership operations occurring on the Property to a site located outside the 

corporate limits of the City (a “Company Prohibited Relocation”), or (ii) should the 

Dealership be closed other than for reasons of improvements or remodeling or vacated and a 

new or successor dealership, pursuant to Section 18 below, not located and open for business 

on the Property, and which successor dealership expressly assumes in writing to be subject to 

the provisions of this Section 5(c) within sixty (60) days of such closure / vacation (a 

“Dealership Closure”), then in either case this Agreement shall terminate and the Company 

shall not be entitled to any further Sales Tax Distributions with respect to retail sales made 

thereafter.  Additionally, upon either (x) a Company Prohibited Relocation or (y) a Dealership 

Closure where the new of successor dealership does not assume the Company obligations 

under this Agreement, the Company shall pay to the City, within seventy-five (75) days after 

the occurrence of either event, the positive difference (if any) obtained by deducting from the 

amount of the Randall Road Project Contribution to be paid by the City the accrued amount 

of the City’s Retained Share of Sales Taxes arising from sales on the Property through the 

date of such occurrence.  Upon full payment to the City of the Randall Road Project 

Contribution from the City’s Retained Share Sales Taxes, in all regards, this provision shall 

terminate. 

 

 Section 6.  Changes in Law.  The parties acknowledge that the agreement to distribute Sales 

Taxes as herein provided is predicated on existing law in the State of Illinois providing for the 

payment to Illinois municipalities of one percent (1%) of the taxable sales within each such 
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municipality.  The General Assembly of the State of Illinois, from time to time, has considered 

modifying or eliminating the distribution of sales tax revenues to Illinois municipalities.  The parties 

desire to make express provision for the effect of such change upon the operation of this Agreement.  

Accordingly, the parties agree as follows: 

(a) The City shall not, under any circumstances, be required to impose a municipal sales tax or 

other tax for the purpose of providing a source of funds for the Sales Tax Distributions herein 

contemplated. 

 

(b) Should the Illinois General Assembly hereafter eliminate the distribution of sales tax revenues 

to Illinois municipalities, or otherwise alter the distribution formula in a manner which 

prevents the City from being able to ascertain with specificity the amount of Sales Taxes being 

received by the City as a direct result of the taxable sales activities generated on the Property, 

the City shall have no obligation to make Sales Tax Distributions to the Company based upon 

the taxable sales activities generated on the Property, except to the extent provided otherwise 

in subparagraph (e) below.  However, in the event the City can ascertain with specificity the 

amount of Sales Taxes being received by the City from the Company's records (certified 

copies of which the Company shall provide to the City), the City shall make the Sales Tax 

Distributions. 

 

(c) Should the Illinois General Assembly hereafter and during the Sales Tax Participation Period 

increase the percentage of sales tax revenues distributed to Illinois municipalities, the Sales 

Tax Distributions provided for herein shall continue but shall apply solely to the amount of 

Sales Taxes equal to one percent (1%) of taxable sales activities, with such distribution 

continuing to be made in accordance with the distribution formula contained in Section 4.   

 

(d) Should the Illinois General Assembly hereafter and during the Sales Tax Participation Period 

reduce the percentage of sales tax revenues distributed to Illinois municipalities, Sales Tax 

Distributions provided for herein shall continue to be made in accordance with the distribution 

formula contained in Section 4.   

 

(e) Should the Illinois General Assembly hereafter and during the Sales Tax Participation Period 

eliminate, reduce or alter the formula for the distribution of sales tax revenues, as 

contemplated in subparagraphs (b) or (d) hereof, and should the City, in response to and during 

any such period of elimination, reduction or alteration occurring within the Sales Tax 

Participation Period, if authorized by law, impose or increase its municipal sales tax on retail 

sales activities occurring within the City's boundaries, and provided the amount of sales tax 

revenues generated by the Property can thereafter be determined with specificity, then the 

sales tax revenues generated thereby, up to an amount equal to one (1%) of the eligible retail 

sales activities of the Property, shall be distributed in accordance with the distribution formula 

contained in Section 4 (subject to the various limitations contained herein). 
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Section 7.  Obtaining Sales Tax Information.  The City shall provide such authorization 

and/or take such additional actions as may reasonably be required to obtain necessary information 

from the Department to enable the City to determine the amount of Sales Taxes during any portion of 

the Sales Tax Participation Period.  The Company shall take all reasonable actions necessary to 

provide the Department with any and all documentation, to the extent reasonably available, that may 

be required by the Department and shall provide the City with a power of attorney letter addressed to, 

and in a form satisfactory to, the Department authorizing the Department to release all general gross 

revenue and sales tax information relating to the Property to the City, which letter shall authorize 

disclosing such information to the City during the Sales Tax Participation Period.  Such letter shall be 

in a form attached hereto as Exhibit D or such other or additional forms as required from time to time 

by the Department in order to release such information to the City.  

 In the event the Department refuses or otherwise fails to make the necessary sales tax 

information available to the City, the Company shall furnish to the City copies of the ST-1 and ST-2 

or equivalent monthly statements filed with the Department relating to the Property, certified by the 

Company, showing the amount of Sales Taxes paid during such month by the Company, together 

with evidence of the payment of such revenues, and the City agrees to rely upon such certified 

monthly statements and evidence of payment in calculating the amount of Sales Tax Distributions 

available for disbursement to the Company hereunder. 

 If the Department stops using either the ST-1 or ST-2 or equivalent monthly statement forms 

for the reporting of gross sales receipts and the determination of gross sales tax obligations, the 

Company shall furnish to the City, and the City, in fulfilling its obligations under this Agreement, 

shall rely upon, such equivalent or replacement forms as the Department may then employ for 
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determining and receiving such information, provided the City receives certified copies of such 

equivalent or replacement forms and evidence of payment of the sums referred to in such forms.  

 The Company acknowledges that the City shall have no obligation to make Sales Tax 

Distributions to the Company that reflect the taxable sales activities on the Property unless and until 

the City receives from the Company the documentation and evidence of payment referred to in this 

Section; provided, however, that the City shall request all such documentation from the Company in 

writing. 

 Section 8.  Confidentiality of Information.  The Company hereby claims that the 

information received, or to be received, by the City pursuant to this Agreement is proprietary and 

confidential and that the disclosure of such information would cause competitive harm to the 

Company; therefore, to the fullest extent permitted by law, the City shall treat information received 

by it as confidential financial information under the Illinois Freedom of Information Act.  To the 

extent the City is required to disclose such information, it shall limit such disclosure, to the extent 

possible, to the release of general "gross" revenue and sales tax information so that proprietary 

information of individual businesses and purchasers is protected and kept confidential, including, but 

not limited to, the specifics of the Company's tax returns. 

Section 9.  Amended Returns and Audits.  In the event the Company amends any sales and 

use tax return upon which Sales Tax Distributions were made to the Company pursuant to this 

Agreement, the Company will notify the City of such amendment within ten (10) days of filing such 

amended return and the City shall use its reasonable best efforts to obtain such information from the 

Department.  If, as a result of an amended return, the City owes an additional distribution to the 

Company, such distribution shall be made promptly upon receipt by the City of such additional Sales 

Taxes.  If, as a result of an amended return, the City is entitled to receive a portion of a Sales Tax 



  

 

 

 
10 

Distribution back, the Company shall repay such amount to the City within thirty (30) days of written 

notice from the City.     

In the event that the Company is audited by the Department, the Company shall notify the 

City of such audit within ten (10) days of completion of said audit.  If such audit results in adjustment 

to sales and use tax returns previously submitted upon which Sales Tax Distributions were made, 

upon final disposition of any changes made as a result of such audit, any amount due and owing to a 

party shall be made in the manner described in the preceding paragraph.  

 Section 10.  Compliance with Laws.   Subsequent to the Commencement Date, and for the 

duration of the Sales Tax Participation Period, the Company shall:   

(a) be in compliance with the terms and conditions of this Agreement and all applicable Federal, 

State and local laws, statutes, ordinances, rules, regulations and executive orders applicable 

to the Dealership and/or Property, as the same may, from time to time, be in force and 

effect.  The Company specifically represents and warrants, but not by way of limitation of 

the foregoing, that it shall not knowingly take any actions that would cause this Agreement to 

be in violation of the provisions of 65 ILCS 5/8-11-21, as amended from time to time. The 

Company hereby agrees to indemnify and hold the City harmless from all liability, loss, 

cost, fine, penalty, interest or other expense, including court costs and attorneys' fees 

relating to any such judgments, awards, litigation, suits, demands or proceedings that may 

result from any violation of this provision. 

 

(b) To the extent required by law, the Company shall comply with the Prevailing Wage Act 

(for purposes of this Section, the “Prevailing Wage Act”) of the State of Illinois, 820 ILCS 

130/0.01 et seq., as amended.  The Company agrees to indemnify, hold harmless, and 

defend the City, its governing body members, officers, and agents, including independent 

contractors, consultants and legal counsel, servants and employees thereof (“Indemnified 

Parties”) against all loss, cost, damage, judgments, awards, fines or interest sustained by 

the Indemnified Parties resulting from any regulatory actions, complaints, claims, suits, 

liabilities, liens, judgments, including reasonable attorneys’ fees, to the extent caused by 

noncompliance with the Prevailing Wage Act, including, but not limited to a complaint by 

the Illinois Department of Labor under Section 4(a-3) of the Prevailing Wage Act.  The 

indemnification obligations of this Section on the part of the Company shall survive the 

termination or expiration of this Agreement.  In any such claim, complaint or action against 

the Indemnified Parties, the Company shall, at its own expense, appear, defend and pay all 

charges of reasonable attorney’s fees and all reasonable costs and other reasonable 

expenses arising therefrom or incurred in connection therewith.   
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(c) Should the Company, for any reason, fail to remain in continual compliance with the standards 

set forth herein, the City's duty to make the Sales Tax Distributions during such period of non-

compliance shall be suspended.  If, at any time during the balance of the term of the Sales Tax 

Participation Period, the Company shall re-establish compliance with all of the standards set 

forth herein and the City shall acknowledge that such compliance exists, the City's duty to 

make Sales Tax Distributions as herein provided for shall resume; provided, however, that a 

Sales Tax Distribution for a Sales Tax Year during which the Company was out of compliance 

shall not be made and the period of time during which the Company was out of compliance 

with the standards set forth herein and for which the Company was properly noticed shall be 

counted in the maximum 15-year term of the Sales Tax Participation Period.  Notwithstanding 

the foregoing, however, for purposes of this Agreement, the Company shall not be deemed to 

be out of compliance with the standards set forth herein if, following the Company's receipt 

of written notice from the City of non-compliance, the Company cures such non-compliance 

to the reasonable satisfaction of the City within the provisions and time constraints set forth 

in Section 13 herein.   

 

 Section 11.  Limitation of Liability.  Notwithstanding anything herein contained to the 

contrary by implication or otherwise, any obligations of the City created by or arising out of this 

Agreement shall not be a general debt of the City on or a charge against its general credit or taxing 

powers, but shall be payable solely out of the City's Share of Sales Taxes as set forth in this 

Agreement.  No recourse shall be had for any payment pursuant to this Agreement against any officer, 

employee, attorney, elected or appointed official, past, present or future of the City. 

Section 12.  Appropriation.  The City shall provide for payments required under this 

Agreement in its annual appropriation ordinance for the fiscal year in which such payment may be 

due.     

 Section 13.  Default.  In the event of any default under or violation of this Agreement, the 

party not in default or violation shall serve written notice upon the party or parties in default or 

violation, which notice shall be in writing and shall specify the particular violation or default.  All 

parties hereto reserve the right to cure any violation of this Agreement or default by any of them 

hereunder within thirty (30) days after receipt of written notice of such default; provided, however, 

that said thirty (30) day period shall be extended (i) if the alleged violation or default is not reasonably 
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susceptible to being cured within said thirty (30) day period and (ii) if the party in default has promptly 

initiated a cure of the violation or default and (iii) if the party in default diligently and continuously 

pursues a cure of the violation or default until its completion.   

 Section 14.  Law Governing/Venue.  This Agreement shall be construed and enforced in 

accordance with the laws of the State of Illinois.  Any dispute arising under or in connection with this 

Agreement or related to any matter which is the subject of this Agreement shall be subject to the 

exclusive jurisdiction of the Illinois state courts and venue shall be exclusively in the Sixteenth 

Judicial Circuit, Kane County, Illinois. 

 Section 15.  Time.  Time is of the essence under this Agreement and all time limits set forth 

are mandatory and cannot be waived except by a lawfully authorized and executed written waiver by 

the party excusing such timely performance. 

 Section 16.  No Waiver or Relinquishment of Right to Enforce Agreement.  Failure of 

any party to this Agreement to insist upon the strict and prompt performance of the terms, covenants, 

agreements and conditions herein contained, or any of them, upon any other party imposed, shall not 

constitute or be construed as a waiver or relinquishment of any party's right thereafter to enforce any 

such term, covenant, agreement or condition, but the same shall continue in full force and effect. 

 Section 17.  Notices.   All notices and requests required pursuant to this Agreement shall be 

sent by personal delivery, overnight courier or certified mail, return receipt requested, as follows: 
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To the Company:   Audi Exchange – St. Charles  

707 Skokie Blvd., Suite 600 

     Northbrook, Illinois 60062 

Attn:  Chris Orth 

(847) 940-2200 

           

with copies to:    Garfield & Merel, Ltd. 

     2 Prudential Plaza 

     180 North Stetson Street, Suite 1300 

     Chicago, Illinois 60601 

     Attn:  Alan Garfield  

     Phone:  (312) 288-0111     

     Email:  Garfield@garfield-merel.com 

 

To the City:    City of St. Charles 

     2 East Main Street 

     St. Charles, Illinois  60174 

     Attn:  City Administrator 

     Phone: (630) 377-4422 

     Email: CAO@stcharlesil.gov 

 

with copies to:    Storino, Ramello & Durkin 

     9501 W Devon Avenue, Suite 800 

     Rosemont, Illinois 60018 

     Attn:  Nicholas S. Peppers 

     Phone:  (847) 318-9500 

     Email: npeppers@srd-law.com 

 

or at such other addresses as the parties may indicate in writing to the other either by personal delivery, 

overnight courier or by certified or registered mail, return receipt requested, with proof of delivery 

thereof.  Notices shall be deemed delivered to the address set forth above (i) when delivered in person 

on a business day, (ii) on the same business day received if delivered by overnight courier. 

 Section 18.  Assignments.  This Agreement may not be assigned without the City's consent, 

such consent not to be unreasonably withheld, and in any event, such consent shall be granted in the 

event such assignment does not result in a violation of 65 ILCS 5/8-11-21 or other applicable law, 

and said assignment is to a vehicle dealer (i) maintaining the then existing Dealership on the Property 

in substantially the same manner, or (ii) having as a principal activity on the Property the sale of new 

mailto:npeppers@srd-law.com
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and used vehicles and which dealership is not already located within the City, and (iii) expressly 

assuming in writing to the City the rights, duties and obligations under this Agreement, including but 

not limited to Section 5(c) above.  The Company hereby agrees to indemnify and hold the City 

harmless from all liability, loss, cost or expense, including court costs and attorneys' fees relating 

to any such judgments, awards, litigation, suits, demands or proceedings with regard to any 

assignment that violates this Section. 

 Upon any such assignment, any reference to the Company hereunder shall from and after 

the effective date of the assignment, be deemed such assignee and the Company shall thereupon 

have no further rights or obligations hereunder, except for the indemnification provisions set forth 

herein or as specifically provided for in the document governing such assignment. 

 Notwithstanding the foregoing, the Company may collaterally assign its rights hereunder 

to any Company lenders as security for loans to the Company and/or the title holder of the Property.  

 Section 19.  Force Majeure.  Material performance by either Party hereunder shall not be 

deemed to be in default as a result of unavoidable delays or defaults due to war, insurrection, strikes, 

lockouts, riots, extreme adverse weather conditions (such as, by way of illustration and not 

limitation, severe rain storms or below freezing temperatures, tornadoes or cyclones), earth-quakes, 

fires, casualties, acts of God, acts of a public enemy, epidemics, pandemics, quarantine restrictions, 

freight embargoes, lack of transportation, or any other like event or condition beyond the reasonable 

control of the Party affected thereby which in fact interferes with the ability of such Party to discharge 

their respective obligations hereunder and which by the exercise of reasonable diligence the party 

affected was unable to prevent or mitigate (collectively, “Force Majeure Events”); provided, 

however, that unavoidable delays shall not include (i) economic hardship or impracticability of 

performance, (ii) commercial or economic frustration of purpose, or (iii) a failure of performance by 
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a contractor or vendor (unless caused by Force Majeure Events) and the party claiming a Force 

Majeure Event shall notify the other party in writing within twenty-one (21) days of the claimed Force 

Majeure Event, specifying, in sufficient detail, the Force Majeure Event and the reasons preventing 

performance of its obligations under this Agreement and then the performance time for such act or 

action shall be extended for a period equivalent to the period of such delay approved by the other 

party of the Force Majeure Event.  Upon cessation of the Force Majeure Event, the party affected 

must as soon as reasonably practicable recommence its delayed performance under this Agreement. 

 Section 20.  Third Party Beneficiaries.  The City and the Company agree that this 

Agreement is for the benefit of the parties hereto and not for the benefit of any third party beneficiary.  

Except as otherwise provided herein, no third party shall have any rights or claims against the City 

arising from this Agreement. 

 Section 21.  Binding Effect.  This Agreement shall inure to the benefit of and shall be binding 

upon the City, the Company and the Company's permitted assigns.   

 Section 22.  City Approval or Direction.  Where City approval or direction is required by 

this Agreement, such approval or direction means the approval or direction of the City Council of the 

City unless otherwise expressly provided or required by law, and any such approval may be required 

to be given only after and if all requirements for granting such approval have been met. 

 Section 23.  Section Headings and Subheadings.  All section headings or other headings in 

this Agreement are for general aid of the reader and shall not limit the plain meaning or application 

of any of the provisions thereunder whether covered or relevant to such heading or not. 

 Section 24.  Authority to Execute.  The Company hereby represents and warrants that it has 

the requisite authority to enter into this Agreement and the individual signing this Agreement on 

behalf of the Company is a duly authorized agent of the Company and is authorized to sign this 
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Agreement.  The Mayor and City Clerk of the City hereby warrant that they have been lawfully 

authorized by the City Council of the City to execute this Agreement, all requisite action by the City 

having been taken. 

 Section 25.  Integration/Amendment.  This Agreement sets forth all the promises, 

inducements, agreements, conditions and understandings between the Company and the City relative 

to the subject matter thereof, and there are no promises, agreements, conditions or understandings, 

either oral or written, express or implied, between them, other than as herein set forth. 

 No subsequent alteration, amendment, change or addition to this Agreement shall be binding 

upon the parties hereto unless authorized in accordance with law and reduced in writing and signed 

by both parties hereto.  However, whenever under the provisions of this Agreement any notice or 

consent of the City or the Company is required, or the City or the Company is required to agree or to 

take some action at the request of the other, such approval or such consent or such request shall be 

given for the City, unless otherwise provided herein, by the Mayor or his designee and for the 

Company by any officer or employee as the Company so authorizes.  

 Section 26.  Severability.  If any provision of this Agreement is held invalid by a court of 

competent jurisdiction, such provision shall be deemed to be excised herefrom and the invalidity 

thereof shall not affect any of the other provisions contained herein.   

 Section 27.  Term.  Unless sooner terminated by agreement of the parties or otherwise 

pursuant to the provisions of this Agreement, but subject to Section 5(b), this Agreement shall be 

effective upon the execution by both parties thereto and shall continue in effect until the Sales Tax 

Distributions to the Company have reached the Maximum Payment or the expiration of the Sales Tax 

Participation Period, whichever occurs first.  At such time, this Agreement shall become null and void 

and be of no further force or effect.    
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 Section 28.  Counterparts.   This Agreement may be executed in two (2) or more 

counterparts each of which taken together, shall constitute one and the same instrument. 

 

[SIGNATURE PAGE FOLLOWS] 
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 IN WITNESS WHEREOF, the parties hereto have set their hands and seals as of the date 

and year first written above. 

      CITY OF ST. CHARLES, an Illinois 

      Municipal Corporation 

 

 

 

      By:        

          Mayor 

ATTEST: 

 

 

________________________ 

City Clerk 

      SEMERSKY ENTERPRISES, INC., an Illinois  

      corporation 

       

 

 

      By:        

      Its:         

 

ATTEST: 

 

 

________________________  

Secretary  



 

 

 

 
  

STATE OF ILLINOIS  ) 

    )  SS. 

COUNTY OF KANE  ) 

 

 I, the undersigned, a Notary Public in and for said County, in the State aforesaid, DO 

HEREBY CERTIFY that Raymond Rogina, Mayor of the City of St. Charles, and Charles Amenta, 

City Clerk of said City, personally known to me to be the same persons whose names are subscribed 

to the foregoing instrument as such Mayor and City Clerk, respectively appeared before me this day 

in person and acknowledged that they signed and delivered said instrument as their own free and 

voluntary act, and as the free and voluntary act of said City, for the uses and purposes therein set forth; 

and said City Clerk then and there acknowledged that he, as custodian of the corporate seal of the 

City of St. Charles, did affix the corporate seal of said City to said instrument, as his own free and 

voluntary act and as the free and voluntary act of said City, for the uses and purposes therein set forth. 

 

 Given under my hand and Notarial Seal this _____ day of ______________________, 2020. 

 

 

 ________________________________ 

 Notary Public 

 



 

 

 

 
  

STATE OF ILLINOIS   ) 

     )  SS. 

COUNTY OF KANE   ) 

 

 I, the undersigned, a Notary Public in and for said County, in the State aforesaid, DO 

HEREBY CERTIFY that ______________, _________ of Semersky Enterprises Inc. and 

__________, ___________ of said company, personally known to me to be the same persons whose 

names are subscribed to the foregoing instrument as such ___________ and ___________, 

respectively appeared before me this day in person and acknowledged that they signed and delivered 

said instrument as their own free and voluntary act, and as the free and voluntary act of said company, 

for the uses and purposes therein set forth; and said _________ then and there acknowledged that he, 

as custodian of the seal of said company, did affix the seal of said company to said instrument, as his 

own free and voluntary act and as the free and voluntary act of said company, for the uses and 

purposes therein set forth. 

 

 Given under my hand and Notarial Seal this ______ day of _____________________, 2020. 

 

 

 ________________________________ 

 Notary Public 

 



 

 

 

 
  

EXHIBIT A 

 

LEGAL DESCRIPTION 

 

 

LOT 1 OF INTERNAL COMBUSTION SUBDIVISION, BEING PART OF THE SOUTHEAST 

QUARTER OF SECTION 29, TOWNSHIP 40 NORTH, RANGE 8 EAST OF THE PRINCIPAL 

MERIDIAN, RECORDED MAY 21, 2010 AS DOCUMENT 2010K032638, IN KANE COUNTY, 

ILLINOIS. 

 

 

PIN:  09-29-480-001-0000 

 

 

ADDRESS:  235 RANDALL ROAD, ST. CHARLES, ILLINOIS 

 

 



 

 

 

 
  

EXHIBIT B 

 

PROJECT DESCRIPTION 

 

 

Construction and development of a new 25,000+ square foot Audi dealership and service facility in 

which to operate its business of automobile sales and servicing (“Dealership”), as well as certain off-

site public improvements, including but not limited to the extension of the Woodward Drive right-of-

way from Randall Road to the easterly terminus of the existing Woodward Drive, generally at the 

west property line of the Property, and the signalization at Randall Road and Woodward Drive, as 

well as any Randall Road right-of-way improvements (“Off-Site Public Improvements”) (the 

“Project”), in accordance with plans approved by the City of St. Charles and Kane County Department 

of Transportation. 
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Audi Exchange St. Charles
225 N. Randall Rd - St. Chalres, IL
July 30th, 2019 | project 2019-068

Southeast View from Randall Road
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Southeast View from Sidewalk
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Northwest View from Parking Lot
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Southeast View from Woodward Drive



 

 

 

 
  

EXHIBIT C 

 

ELIGIBLE EXPENSES 

 

 

Unsuitable Soil: $250,000 

 

Woodward Dr./Randall Rd., Traffic Signal, Turning Lanes & Stormwater* $2,066,000 

 

St. Charles Electric Utility Infrastructure (Allowance) $300,000 

 

Extraordinary Costs Total: $2,616,000 

 

 

* per plans approved by City of St. Charles and KDOT 



 

 

 

 
  

EXHIBIT D 

 

AUTHORIZATION TO RELEASE SALES TAX INFORMATION 

 

The undersigned Taxpayer hereby authorizes the Illinois Department of Revenue ("IDOR") to 

disclose to the designated city, town, village or county the amount of the local government’s 

share of sales tax received on behalf of the taxpayer.  Reporting for a period beginning with tax 

collected by the department during _________________________, ______ and  

     (Beginning Month/Year)   

 

ending with tax collected by the department in ________________________, ________ . 

       (Ending Month/Year) 

 

This information is to be released to the village, city, town or county of 

____________________________, attn: Clerk, Treasurer, Finance Officer, Comptroller, etc. 

 

BUSINESS INFORMATION: 

 

___________________________________________________ 

(Illinois Business Tax Number) 

 

___________________________________________________ 

(Taxpayer/Business Name) 

 

___________________________________________________ 

(Address) 

 

___________________________________________________ 

(City, Town, Village or County) 

 

TAXPAYER: The undersigned is an owner/authorized officer of this business.  

 

By:  ________________________________________________ 

  (Signature) 

  ________________________________________________ 

  (Print Name) 

  ________________________________________________ 

  (Title) 

  _________________________________________________ 

  (Telephone Number) 

 

Note: All requests must have a beginning and ending date.  Incomplete request will be returned to 

the local government. 

 



Attachment:
Abbreviated Incentive Application




































	Agenda Item Executive Summary
	Agenda Item Number:  
	Blank Page
	Blank Page



