AGENDA ITEM EXECUTIVE SUMMARY | Agenda Item number: 1J

Motion to Approve A Resolution Authorizing the Mayor

and City Clerk of the City of St. Charles to Execute a

ST. CHARLES Title: Second Amendment_ to License Agrgement between the City
' of St. Charles and First Street Building 3 Phase 11 St.

Charles Condominium Association (First Street Building #3

Balconies)

Presenter: | Russell Colby

Meeting: City Council - New Business Date: May 18, 2020

Proposed Cost: N/A Budgeted Amount: N/A Not Budgeted: [

Executive Summary (if not budgeted please explain):

Background
First Street Building #3, known at the Sterling Building or 10 Illinois Street, includes balconies that

extend out over the City-owned Riverwalk property. The balconies are subject to a license agreement
with the City that includes plans showing the location and design of each balcony, and states:

The Balcony Projections and the Encroachment shall not in any manner be constructed, reconstructed,
modified or improved without prior written consent of the City.

The agreement says the following with respect to use of the balconies:

The City shall have the right, in its sole and absolute discretion, to promulgate and enforce rules and regulations
regarding the use of the Balcony Projections and Encroachment, to protect the health, safety and welfare of the
public utilizing City Property. The Licensee will provide, at its expense (and the City shall have no obligation to
provide or pay for), any and all improvements and/or modifications to the Balcony Projections and/or
Encroachment to comply with this provision. The rules and regulations promulgated by the City shall not
preclude hot tubs, outdoor gas food grills or placement of decorative plants on the balconies. Use of outdoor
food grills or fire pits utilizing charcoal, wood or similar fuel sources is prohibited.

Proposal
On behalf of First Street Building 3 Phase 1l St. Charles Condominium Association, Bob Rasmussen,

as president, has requested that the City amend the License Agreement in order to permit certain
balconies to be enclosed with retractable screens. The screen system would involve the installation of
posts at the outside corners of the balconies, and screens would be raised/lowered within the frames by
remote control.

The framing posts have been installed on three of the inside corner balconies. In addition to the inside
corner balconies, the system is proposed to be installed on the balconies along the east wall, which face
the river (except for the 5"/top floor, which has no roof to attach to).

Staff comments/considerations:

e Use of screens on the inside corner balconies is less obtrusive than screens would be along the
east wall balconies. The east wall balconies are visible from multiple directions and project out
beyond the building face.

e If this type of screen enclosure is permitted, the framing should be installed on all balconies for
visual consistency. However, raising /lowering of the screens would be in control of each unit
owner and would likely not be consistent across the building at any given time.

Attachments (please list):
Request letter, photos showing proposed screen locations, screen product images, existing License
Agreement, Resolution and License Agreement amendment.

Recommendation/Suggested Action (briefly explain):
Provide feedback on the request. If there is support to allow the screen installation, provide a motion
and vote on the attached Resolution.




May 4, 2020

Russ,

Please accept this letter as formal request of the 10 lllinois Street building
association for installing retractable screens on the balconies. We would like the
ability for each owner to place 2 permanent steel vertical posts 2” x 2” on the
outside corners of their balconies, just inside the existing railings. These posts can
be painted to match the existing railings and will look structural and planned.

The “Phantom Retractable Screens” would be mounted to the underside of the
balcony above the unit and would move up and down from a remote control. The
screens will run on a small track attached to the steel vertical posts.

The owners need to have this option to allow the enjoyment of their river front
balconies during the heavy bug months May, June and July. We had hoped that
the elevation would help with the bugs/May fly’s , but they are just as bad up high
as they are on the ground. Unfortunately this has made it next to impossible for
owners to enjoy their views on warmer days as that is when the bugs/May fly’s
come out.

Thank you for your consideration.

Bob Rasmussen
President

The Residences at First Street Building 3 Phase Il St. Charles Condominium
Association



Proposed locations for retractable screen enclosures

Framing posts
already installed
on Floors 3,4, 5

1
|
|.
|

°
[
|
|




East Facing Balconies- view from
Riverwalk

ed Retractable screen enclosures
2,3,4




Retractable Screen Examples




After Recording Return to:
City of St. Charles
2 E. Main St.

St. Charles, IL 60174

Prepared By:
City of St. Charles
2 E. Main St.
St. Charles, 1L 60174
LICENSE AGREEMENT

This LICENSE AGREEMENT (hereinafter the "Agreement") is made and entered into as of this (o 4

day of Decevmbe v 2018, by and between the City of St. Charles, an Illinois municipal Corporation,
Kane and DuPage Counties, Illinois (hereinafter "City"), and First Street Development Il, LLC, an lllinois
limited liability company (hereinafter "Licensee"); the City and Licensee are sometimes hereinafter

collectively referred to as the Parties ("Parties") or individually as the Party ("Party");
WITNESSETH:

WHEREAS, the City does maintain, occupy, operate and use property known as the First Street
Riverwalk, Lot 5 of the Resubdivision of the Resubdivision of Phase Il First Street Redevelopment
Subdivision, recorded as Document No. 2016K053789, on October 4, 2016 ("City Property"), as
illustrated on Exhibit "A", a part of which is immediately adjacent to Lot 3 in the Resubdivision of the
Phase lli First Street Redevelopment Subdivision; and

WHEREAS, Licensee owns part of Lot 3 of the Resubdivision of the Resubdivision of Phase Il First
Street Redevelopment Subdivision, recorded as Document No. 2016K053789, on October 4, 2016
("Licensee Property"); as legally described in Exhibit “B”, the easterly and northerly property lines of
which abut the City Property, as illustrated on Exhibit "A"; and

WHEREAS, Licensee has constructed a five story mixed use commercial and residential building
on the Licensee Property, which includes balconies projecting from the second through fifth floors over
the City Property (“Balcony Projections”), all pursuant to the City approved plans for and as illustrated
on Exhibit "C"; and

NOW, THEREFORE, in consideration of the foregoing premises and of the covenants and
conditions hereinafter contained, the adequacy and sufficiency of which the Parties hereto hereby
stipulate, the Parties hereby agree as follows:



1. The Recitals hereinabove are hereby incorporated into and made a substantive part of this Agreement
as though they were fully set forth in this Paragraph.

2. The City, in consideration of the sum of Ten {$10.00) Dollars and other good and valuable
consideration paid to City, the receipt and sufficiency of which is hereby acknowledged, hereby grants to
the Licensee, its successors, grantees and assigns, an irrevocable permanent and exclusive restricted
license (hereinafter the "License") for the purpose of maintaining the Balcony Projections solely within
the limited area above the City Property, pursuant to the City approved plans for and as illustrated on
the attached Exhibit "C," subject to the terms, conditions and limitations herein specified together with
any exhibits attached hereto and incorporated herein by reference ("Encroachment").

3. Licensee must maintain the Balcony Projection in full compliance with the permit and all conditions
contained herein or attached hereto by reference.

4. The Balcony Projections and the Encroachment shall not in any manner be expanded, added to or
enlarged beyond the extent of the Balcony Projections and the Encroachment, as described herein and
shown in Exhibit "C."

5. The Balcony Projections and the Encroachment shall not in any manner be constructed,
reconstructed, modified or improved without prior written consent of the City.

6. This Agreement shall automatically terminate in the event that any of the following occur: {(a) the
primary structure located on the Licensee Property is ever damaged or destroyed, to the extent that its
value is less than 25% of its then fair market value; (b) if the Balcony Projections are ever removed and
the encroachment is terminated for more than three (3) months; (c) this Agreement otherwise
terminates pursuant to any other provision of this Agreement.

7. Licensee understands and agrees that the Balcony Projections attached to the building constructed on
Licensee Property shall remain in good structural condition at all times and that the use and enjoyment
of the City property shall not be compromised in any unsafe or adverse manner, including. Licensee
agrees that use of all Balcony Projections shall comply with loading requirements specified by a licensed
structural engineer, and Licensee shall promptly provide such documentation if requested by the City.
The Licensee shall promptly restore or cause to be restored the Balcony Projections to a good state of
repair and in a clean, safe, unobstructed and usable condition, at all times complying with all local codes
and ordinances. Should repairs or maintenance be needed to the Balcony Projections or where it is
attached to the building, Licensee shall perform such work within thirty (30) days of notification by the
City. If the required work is not performed or completed to the City's satisfaction, the City shall have the
right to terminate the Agreement or perform or complete such work. Licensee agrees to reimburse the
City for performance of such work within thirty (30) days of invoice by the City. Non-payment of invoices
shall constitute a lien against Licensee Property.

8. To the fullest extent permitted by law, Licensee hereby agrees to defend, indemnify and hold
harmless the City, its officials, agents, and employees, against all injuries, deaths, loss, damages, claims,
patent claims, suits, liabilities, judgments, costs and expenses, specifically including but not limited to,



any claim or damages caused by or to the Balcony Projections or the Encroachment, any respective parts
thereof located within the or attached to Licensee Property or over the City property, by work
performed by the City, or its agents, which may in anywise accrue against the City, its officials, agents,
and employees, arising in whole or in part or in consequence of the performance of this Agreement by
the Licensee, its agents, invitees, employees, contractors or subcontractors, or which may in anywise
result therefrom, except that arising out of the sole legal cause of the City, its agents or employees, the
Licensee shall, at their own expense, appear, defend and pay all charges of attorneys and all costs and
other expenses arising therefore or incurred in connections therewith, and, if any judgment shall be
rendered against the City, its officials, agents and employees, in any such action, the Licensee shall, at its
own expense, satisfy and discharge the same. Upon completion and occupancy, the Licensee shall
furnish to the City a certificate of insurance evidencing commercial general liability insurance with
minimum limits of $1,000,000.00 combined single limit per occurrence and $3,000,000.00 general
aggregate limits and otherwise reasonably satisfactory to the City. The insurance policy shall be
expressly endorsed to include the City as an additional insured, Such certificate of insurance shall
require the insurer(s) to provide not less than thirty (30) days advance written notice to the City in the
event of any cancellation, nonrenewal or change in the policy limits, terms or conditions which would
cause them to fail to meet the foregoing requirements. Such insurance shall be maintained during the
term of the License.

9. The City shall have the right, in its sole and absolute discretion, to promuigate and enforce rules and
regulations regarding the use of the Balcony Projections and Encroachment, to protect the health, safety
and welfare of the public utilizing City Property. The Licensee will provide, at its expense (and the City
shall have no obligation to provide or pay for), any and all improvements and/or modifications to the
Balcony Projections and/or Encroachment to comply with this provision. The rules and regulations
promulgated by the City shall not preclude hot tubs, outdoor gas food grills or placement of decorative
plants on the balconies. Use of outdoor food grills or fire pits utilizing charcoal, wood or similar fuel
sources is prohibited.

10. Except in the Encroachment, Licensee understands and agrees that various third party utility,
telecommunication, and T.V. cable companies, including but not limited to NICOR and AT&T and their
successors and assigns ("Utility Companies"), may have certain rights arising in the City Property, and
that this Agreement does not in any way affect or diminish the rights of those Utility Companies.
Licensee hereby acknowledges and agrees that the Utility Companies have no obligation or
responsibility to Licensee or the Encroachment,

11. If this Agreement is terminated under any of the provisions contained herein, Licensee shall remove
the Balcony Projections within the Encroachment within thirty (30) days of termination. If the required
work is not performed or completed to the City's satisfaction, the City shall have the right to perform or
complete such work. Licensee agrees to reimburse the City for performance of such work within thirty
(30) days of invoice by the City. Non-payment of invoices shall constitute a lien against Licensee
Property.



12. The Encroachment as constructed shall not become a part of or an interest in the City property, the
air rights above it, below it or subterranean rights appurtenant thereto. This Agreement shall not be
construed to grant any interest in realty or any other possessory interest beyond the irrevocable,
permanent and exclusive license to the Licensee, as provided herein.

13. Licensee is responsible for the cost of installation, maintenance, and removal of such Balcony
Projections in the Encroachment and is responsible for any damage caused to the City Property resulting
from such installation, maintenance, and removal.

14. The terms of this Agreement are covenants running with Licensee Property and shall inure to the
benefit of, and be binding upon, the Parties hereto and their respective successors and assigns, including
any future association for Licensee Property and all owners of all or any portion of, or interest in, any of
the properties covered hereby.

15. This Agreement may be enforced either at law or in equity, with the non-breaching Party entitled to
injunctive relief and/or monetary damages. if any action for enforcement of this Agreement is brought,
the non-prevailing Party in such action shall reimburse the prevailing Party for its attorneys' fees and
related costs in such action.

16. Licensee shall not assign this Agreement or its rights and duties under this License, without the prior
written consent of the City, which consent may be withheld in the City's sole and absolute discretion.

17. This Agreement may be modified or amended only by a written instrument executed by the Parties,
or their respective permitted successors or assigns.

18. If any term, covenant or condition of this Agreement or the application thereof to any person or
circumstance shall, to any extend, be invalid or unenforceable, the remainder of this License, or the
application of such term, covenant or condition to persons or circumstances other than those as to
which it is held invalid or unenforceable, shali not be affected thereby, and each term, covenant and
condition of this Agreement shall be valid and enforceable to the fullest extent permitted by law.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]



Dated this day of , 2018.

FIRST STREET DEVELOPMENT I, LLC
an lllinois limited liability company
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City of St. Charles, Hlinois
Resolution No.

A Resolution Authorizing the Mayor and City Clerk of the City of St.
Charles to Execute a Second Amendment to License Agreement between
the City of St. Charles and First Street Building 3 Phase 11 St. Charles
Condominium Association (First Street Building #3 Balconies)

Presented & Passed by the
City Council on May 18, 2020

BE IT RESOLVED by the Mayor and City Council of the City of St. Charles, Kane
and DuPage Counties, Illinois, that the Mayor and City Clerk be and the same are hereby
authorized to execute a First Amendment to License Agreement between the City of St.
Charles and First Street Building 3 Phase 11 St. Charles Condominium Association.

PRESENTED to the City Council of the City of St. Charles, Illinois, this 18" day of
May, 2020.

PASSED by the City Council of the City of St. Charles, Illinois, this 18" day of
May, 2020.

APPROVED by the Mayor of the City of St. Charles, Illinois, this 18" day of
May, 2020.

Raymond P. Rogina, Mayor

ATTEST:

City Clerk

COUNCIL VOTE:
Ayes:

Nays:

Absent:

Abstain:



After Recording Return to:
City of St. Charles
2 E. Main St.

St. Charles, IL 60174

Prepared By:
City of St. Charles
2 E. Main St.
St. Charles, IL 60174
SECOND AMENDMENT TO LICENSE AGREEMENT

This SECOND AMENDMENT TO LICENSE AGREEMENT (hereinafter the "Second Amendment") is made
and entered into as of this day of 2020, by and between the City of St. Charles, an
[llinois municipal Corporation, Kane and DuPage Counties, lllinois (hereinafter "City"), and The
Residences at First Street Building 3 Phase Il St. Charles Condominium Association (hereinafter
"Licensee"), as successor licensee to First Street Development Il, LLC, an lllinois limited liability; the City
and Licensee are sometimes hereinafter collectively referred to as the Parties ("Parties") or individually
as the Party ("Party");

WITNESSETH:

WHEREAS, the City and Licensee are parties to that certain License Agreement, dated December
6, 2018, and recorded as Document No. 2018K060865, and amended by First Amendment to License
Agreement, dated March 18, 2019, and recorded as Document No. 2019K035076 (the “Agreement”);
and

WHEREAS, Licensee proposes to add retractable screening enclosures to certain balconies,
pursuant to the plans attached hereto as Exhibit "C-1".

NOW, THEREFORE, in consideration of the foregoing premises and of the covenants and
conditions hereinafter contained, the adequacy and sufficiency of which the Parties hereto hereby
stipulate, the Parties hereby agree as follows:

1. The Recitals hereinabove are hereby incorporated into and made a substantive part of this Agreement
as though they were fully set forth in this Paragraph.

2. Capitalized terms used, but no defined herein, shall have the same meaning as ascribed to such terms
in the Agreement. To extent any of the terms and conditions set forth in this Second Amendment shall



conflict with any terms and conditions of the agreement, the terms and conditions set forth in this
Second Amendment shall at all times supersede, govern and control. In all other respects, this Second
Amendment shall supplement the terms and conditions of the agreement.

3. Exhibit “C” of the Agreement is hereby appended by adding Exhibit “C-1”, attached hereto and made
a part hereof.

4. Except as supplemented, amended or modified herein by this Second Amendment, the Agreement is
hereby ratified to be in full force and effect.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]



Dated this day of , 2020.

The Residences at First Street Building 3 Phase Il St. Charles
Condominium Association

By:

Its:

Subscribed and Sworn to me before this day of , 2020.

NOTARY PUBLIC
CITY OF ST. CHARLES, a Municipal Corporation, Kane and
DuPage Counties, lllinois
By:
Mayor
ATTEST:

City Clerk



EXHIBIT “C-1”




Exhibit C-1
Balconies where corner posts are to be installed and retractable screen enclosures are permitted
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